DOCUNENT RRESUAY
03636 - [ A2653847)

[ Protest to Two-Step Preocuresent]. B-189014. September 21, 1977.
5 pp.

pecision re: 3encor corp. of America, by Robert P. Keller,
Acting Comptrolle. 5eneral,

Issue Area: Federal Erocurement of Geods and Services {(1900).

Contact: Office of the General Counsel: Procurement Law I.

Budget Function: National Defense: Department of Defense -
Procuresant & Contracts (058).

Organizaticn Coucerned: Department of the Aray: Corps cf
Pngineers,

Authority: A.S.P.y. 2~%01-%503. B-173663 (1972).

A protester charged that there were violations of
Tegulstions dealing with formally advertised tvo-step
procurements vhich do not permit two sccond-step procurements
after only cne first step or the addition of work not contaired
in the scope of work in the :oniicitation as a {irst etap. The
use of two invitations for bids (I¥B) wliere neither acceptable
offeror could obtain adequate bonds was not objectionable. The
second-step I1FE, which contain¢d a greater quarntity of
construction than was included in the scope of work under the
first step because of unknown factors, was not objectionable and
did nct alter technical specifications. (HTW)
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DIGEST:

1. Use of two IFB's as sacond step of two-atep formally
advertised procurenent where, due to slze of project,
neither acceptable offeror could cbtain adequate bonds
is not ohjectionable. Pact that second phase of second-
step procurement was limited only to successful offeroras
urdar first step did not restrict any other firm's ability
£0 conpete as first atep was open to competitinn from
industry.

2. Becond--tep IrB, /under tuo-step forlal ly advettised procure-
cant, vhieh contl.ned greater quantity of construction than
was included in scope of . .work under first step because
final size of project was not knoﬂn at time first step was
issued due to continuing exploratory drilling, is not objer-
tionable. IFB did not alter technical specificationa
contained ir first atep and successful offerors' propos:ls
bvt merely added additional quantity of wall to be constructed.
Additional quantity would not have affected technical accept-
ability of rejected first-step proposals,

Pencor Corporation of America (Bercor) has protested the award
of a contract to ICOS Corporation of America (ICOS) under invitatfon
for bids (IFB) No. DACW62-77-B~0074, issued by the Department of
the Army, CZorps of Enginecrs.

A statement of the history of the procurement is necessary
for an undetscanding of the protest. . In 1967, seepage problems
were discovered ‘in the limcstone foundation kor the earth embank-
ment of Wolf Creek Dam,)nusaell County, Kentucky. From 1968 to
1970, the Corps of Eng.reern undertook exyloration and remedial
grouting to determine the extent of tue Seepage and what measures
were necessary to correct the problem and insure the integrity of
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the dma, , In January 1972, the Corps submitted ths results of its
2-year exploratioa to a bocrd of consultants composed of sngineers
and geologists for review, The consultants concluded, in August 1972,
that serious defects existed in the foundation and thnt remedial
grouting would not result ir a safe solution to the problem. Then
construction of a [ositive cutoff in the form of a concrete dirphiragm
wall was recommended by the board as the mosc practicable solution.

Based on the conmultents' report and a further report from the
Corps itself, the Director of Civil Works in the Offica of the
Chizf of Engineers, in Januacy 1973, authorized the constructinm of
the wall and approved the use of two-step formal advettising p:oceduren
as the contracting method. The Corps chose this method of contracting
because there -vere not sufficiently definite or adequate specifications
for the project and the two-scep method permitted technical discusaions
with offerors under tlie first step to assure an acceptable technical
approach and an understanding of ine wcrk,

On May 21, 1974, the Corps issued request for tnchnicll proposals
(RFTP) No. DACHGZ-?&-R ‘0104 as step one of the two-step procedure,
The RFTP requested pruposals for the construction of a diaphragu wall
from station 35+11L to station 55+00L, Seven proposals were received
on August 15, 1974, in reeponse to the FRFTP. The proposals uvf ICOS and
ECI-Soletanche, Inec. (ECI), were found to be technically scceptable.
Bencor's proposal was found to he unacceptab’e and it was notified
of this findiag in January 1975.

Duriug the time the proposals rere being Pleuated, and until
March 1975, the Corps continued explorntory drilllng along the
length of the Wolf Creek Dam to determine how far the diaphragm wall
would have to extend. Based on the results of this exploration, it
vas found necesssry to extend the length of the diaphragm wall from
station 35+11L to station 53400L to station 35411l to statlon S5+50L.
It was 8lso concluded that the switchvard was in need of further
protection and a 580-foot section of wall had to be conatructed there.

However, both acceptable offerors, ICOS and ECI, advised the
Corps of the difficulty in obtaining the necessary bonds for the
entire project and, therefore, the Corps determined to only advertise
‘for the construction of the wall from station 354+11L to station 45400L
and the switchyard area. On May 2, 1975, invitation for bids (IFB)
Ro. DACW62-75-B-0C36 for the alove requirement: was fssued to ICOS and
ECI.
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I1C08 submitted the low ¥id ot '$49,959,900 and on June 27,
1975, was awarded the contract. WI's bid wos $69,940,500 but it
!ail-d to subait ths requiied bid bond.

In April 1977, the Corps issued another IFB, No, DACW62-77-
B~0074, for the. copvtruciion of the remaining por:ion of the wall.
The exploratory drilling had now beer’ completed and it was found
that the wall would have to extend to station 57+50L rather than
5%+00L as contemplated when the RFIP was issusd. Therefore,

IFB -0074 weo for conatructing the wall from station 45+00L to
station 57+50L.

Bencor requested an opportunity to participate in this
I¥B but was advioed by the contracting officer that che IFB for
the secoad phase of construction was restricted to ICOS and ECI
because of their accep:able technical proposals under :jie RFTP,
Upon receipt of this advice, Bencor protested the procurement to our
Office.

o lencor's procaat is tased on the premiae that thﬂ Corps!
pro uramant of the concrete. diaphragm wall violated the pertinent

‘ptoviuionu of the Armed Services l'rocursment Regulntion {ASPR)

dealing -with two-step formally advertised procurements. Bencor
argues that ASPR §§ 2-501 to 2-503 (1976 '»d.), coutainins the
proceiures for two-step procurements, du not pennit two second-
atep. procuroncnta after cnly one first step nor “the addition of
addicional work not contained in the scope of work'in the RFTP
as tirst . Btep. Béncor stetes that through the addition of the
luitchynrd area and’ extending the wall through' atation 57+450I,
the Corps increased the scope of work 41 percent hecausa the RFTP
contemplated a wall 2,000 feet loag and the above change added an
add’tional 830 feer to the project.

The Corpa, i: respomnse to the provest, confends thit the
additional work wis contemplated in the RFTP and only constituted
an additional gquantity and not a change in the method of construc-
tion proposed by the offecrors under the RFTP. The RFTP in
parwgraph 6 stated:

by e ey Mo ! ) IR
6. THE co""mic'rmﬂ PERIOD will be a maximum of
730:calendar d-ys for the- ins:allation of the
diaphragm wall be: -ween station 35+1l% and station
45+00L after rece: ‘pt of notice to preceed. An
addition>1 maximum of 730 calendar dsys will ba
allowed for the installation of the wall bSetween
station 45+00L and station 55+00L if included in
Step Two."
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The Corns contends this paragrapgh shows {hat until the
exploratory drilling was completed 1t was not known how long the
diaphragm wall woculd have to extend.

AllO. the Corps states -hat it would have :nkfn an additional
8 to 10 months to evalvate the proposals submitted under another
step-one RFTF and that time is & critical fact v fn the completion
of the project because of ivno possibility of a . 't.ure of the
embankment with vesulting losas of 1life and propaxty dowmstrcam,

From vur review of thu entire record befors our Office. we
cannot, for the reasons that follow, conrlude that the Corpm acted
improperly in ics huandling of this procuremert,

The Coxps' use of the two-step formally advercised procedure to
maxinize competition was proper under the circumstances of the
instant case. Those firms in this segment of the construction
industrv who wished to compate submitted proposals, two of which
vere found acceptab.ie,

While the Corps did add varjonn quantities to the scops of
work in the two second steps, we do nor find that this ubrkad tc
any of the five unacceptable offerors’ competitive diaadvantsge.

We have reviewed the technical evaluations of the proposals and

we find that the quantity of work was not a factor in the relection
of any offeror's proposal, All of the rejected proposals were
found unacceptable due to the proposed methodology of conatruction,
Therufore, even 1f the final length of the wall hed been known at
the time the RFIP was issucd, 1t weuld aot have affectud the
evaluation of the proposals.

As to the division of the sa‘ond step into two phases in
ordar that the bidders could meet the’ honding requirements, while
being an unusual procedure, we find nothing illegal in tlhe approach.
Bencor argues that the Goveirnment cannnt conduct a second step
IFb without a Corresponding first step. While this is the procedurs
set forth by ASPR, wa do not believe the regulations contemplated
a gituaticn, such as here, where due to the size of the project
bonding difficulties are experienced. Through ““ae conduct of the
first step, the Corps complieq with the intent 'i spirit of ths
ASPR provisions aud all parties corpeted oa an . ual basis.
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Bencor has cited our decision B-173665, April 4, 1972, for
the proposition that where an original atep-one solicitatinn is
s0 substantially smendsd as to constitute a nev procurement, all
interasted parties should be given notice and an opportunity to
compete, not just those who subnitted scceptable proposals under
the first step. We assume Bencor is referring to our recidnsidera~
tion of the above decision dated .uly 13, 1972, which contained

.tha above statement. We do not find that decision applicabtle to

the instant facts. The cited decisions involved a negotiatad pro-
curement, not a two-stap, There the change affected the competiticn,
(n this case, we have concluded it did not.

A\ Bencor also contends that the COrpl argunnnt that an addi-
tioull 8-10 wonths would be neaded to conduct another RFIP and that
urgexuy is needed due to the condition of the embankment is.
incousistent with the determination to employ two-step formal
advertising. Bencor cites ASPR.§ 2-502(a)(iv) (1976 el.) which
-tates two-step formal ndvcrtising will be used when sufficient time
is available rnther :han nagotiation. Therefore, Bencor argues,
by ‘deciding that two--tep was a feasible procurement approach, the
Corps necessarily dererminad there was suftlcien:\time avzilable.
Howevar, we believe this rationale must be tempered by the fact
that the decision to use two-etep formal advertising was made over
4 years prior to the issuance of the IFB now under protest and when
the determinaticn was made, it was not known that the bonding
difficulties would be experienced necessitating a two-phase,
second =tep.

o Finnlly,‘nencor conteuds that if we pernit the procedure
followed by the Coxpr, it will have far-reaching iwplications
in GoVernnent prpcurcmcnt. Bencor foresees that a comtracting

. officer could drafc an RFTP for such a large projecc that only a

small pumber of firms are in a position to compete and then reduce
the size of the project ty proceeding in emall phases, limited to
those surcessful firms under step ona.r We do not see this a8 a
logical extension of this decision. The procedure of a two-phase,
second stap utilized here was necessitated by the size of the

" bonds required and the fact that the additional quantities were

added because of the continuing exploratory drilling to determine
the extent of the damage to the dam,
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Jn light of all the unusual circumstances, we cannot conclude
_ that the original purposs of the project was soc changed here as
to require a conclusion that an entirely nev atep-one solicitation
naxded to he iesuved. However, since wa perceive few instances wvhere
two phuses of a second step would be required to fulfill an agency's
initial needs, procuring activities should carefully weigh their
amployment of such & procurement method.

Arcordingly, the protest is denied.

Acting Conpt!lle? e'nl 1("‘4'.

! of the United States






